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No immediate improvement in the character of the Reports 
followed the appointment of Mr. Tyng. He was but little fa- 
miliar with the details of professional practice, and his legal 
education had made him but partially acquainted with the local 
laws of Massachusetts. He brought to the work great faithful- 
ness and assiduity, and did all that could reasonably be required 
of him, in preserving a full history of what transpired in Court. 
His first volume, therefore, gives the reader more the idea of a 
journal than the selection and preservation of cases involving 
important and interesting principles, which were to serve as 
guides in the future administration of the law. If we follow him, 
however, we find him soon becoming familiarized with the duties 
of the office, till by industry and devotion to its details, he be- 
came an accomplished reporter. His labors in that capacity 
cover sixteen years, during which he produced sixteen vol- 
umes, which will stand as a memorial of the distinguished ability 
of the court and the reporter, so long as Massachusetts shall 
remain an independent state. They embrace in fact a most 
interesting period in our judicial history, and lie at the founda- 
tion of our domestic jurisprudence. 

It was during this period that more was done to give form 
and stability to our system of laws than has ever been effected 
in the same length of time before or since. 
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The reason for this is obvious. Though our form of govern- 
ment had been in operation since 1780, yet such was the unset- 
tled state of the community during the revolution and the trou- 
blesome times which followed, that little had been done towards 
establishing a wise and uniform system of legislation. During 
a part of the time, insurrection and civil war had silenced the 
courts and paralyzed the power of the legislature. The colo- 
nial and provincial statutes remained, but: they only partially 
supplied the wants of a growing commonwealth, whose commerce 
and enterprise were even then the objects of a just admiration. 

Difficult as it was to supply the necessary laws by acts of 
legislation, it was quite as much so to explain, apply and reduce 
these to any thing like a homogeneous system. Every body 
knows, who has undertaken to construe a statute, that at times 
it requires something more than the keenness of even a “ Phil- 
adelphia lawyer’’ to understand what the collected legislative 
wisdom of a whole commonwealth mean in fact to say. 

A reference to the early volumes of our reports would give 
as good an illustration of this as could be required. There 
was a statute passed in 1789, but reénacted and somewhat 
modified by the act of 1793, relating to the modes of acquiring 
a settlement or inhabitancy ina town. It was, of course, a 
question in which every town was directly interested, and gave 
rise to a vast amount of litigation, and every point that ingenuity 
| could raise became a matter of judicial consideration and deci- 
/ sion. We find in a single volume, (the 4th) twelve such cases 
| decided, and it was several years before the law of settlement 

was itself settled. The court labored hard to accomplish this 
) at the earliest possible time, and endeavored to anticipate and 
| determine many of the questions before they were raised. But 
they found what the experience of every year confirms, that 
even the sagacity of the highest court cannot always foresee 
and forestall the difficulties which always grow out of deciding 
questions before they arise. There is scarcely a lawyer whe 
has not learned to his cost how unsafe it is to follow the reason- 
ing of a judge, however wise or learned, when he goes beyond 
| the record, and undertakes to settle points by way of anticipa- 
tion, which have never been argued by counsel, or presented in 
| new combinations and relations. It is said, that on one occasion, 
after giving an opinion in a pauper case at Worcester, the then 
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chief justice of the supreme court remarked that it was a mat- 
ter of congratulation to the court that they believed they had 
now settled all the questions that probably could be raised un- 
der the statute in regard to settlements, while, unfortunately, 
there were then standing for trial on the docket of that county 
more than one action involving difficult points under the same 
statute, which had never before been raised or discussed in any 
court. : 

Another branch of the law that was to be settled, related to 
Marine Insurance. Commerce and navigation formed the busi- 
ness of New England, and the dangers and embarrassments 
which resulted from the troubles in Europe, the embargo laid by 
our own government, and the war of 1812, added to the ordi- 
nary risks of the seas, laid the foundation for many important 
and difficult questions for our courts to determine. 

We might also refer in this connection to another duty which 
incidentally devolved upon the court at the period of which we 
are speaking, and that is the reducing of the practice of the law 
to something like a uniform system. ‘The strictness of special 
pleading, as existing under the common law, never harmonized 
with the genius of our other institutions, and questions often 
arose which could not be determined by a reference to English 
precedents. ‘The forms of proceeding at common law in our 
courts are often to be sought in the early volumes of our reports, 
though the changes which have been wrought by the legislature, 
and especially by the introduction of almost all we have of chan- 
cery, have so modified the early rules of practice, that many of 
these decisions have become obsolete. 

Fortunately for Massachusetts, and fortunately for her judicial 
reputation, she found judges adequate to the task which her 
condition imposed upon her courts, and a reporter well qualified 
to transmit their learning and their deliberations as a guide, in 
the future interpretation of her laws. 

At the first term at which Mr. Tyng acted as reporter, Judge 
Parker took his seat upon the bench. He had succeeded Judge 
Strong, then recently deceased. Chief Justice Dana presided 
for the last time at that term, and was succeeded by Chief Jus- 
tice Parsons, whose elevation to that high office was directly 
promoted, if not in a great measure effected by the influence of 
Judge Parker. His appointment forms a decided epoch in the 
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history of the court. He brought to its duties the untiring appli- 
cation of his giant powers of mind, and if, as some were inclined 
to believe, he grasped too much in his endeavor to settle all the 
law, he accomplished enough to identify his fame with what some 
have been disposed to regard as the golden age of the common 
law in Massachusetts. But learned, sagacious, and powerful as 
Chief Justice Parsons undoubtedly was, and distinguished as 
his labors were in giving form and consistency to our jurispru- 
dence, it is believed by many that the labors of his successors 
have not been less useful, or, all things considered, less able 
than those which conferred so high a reputation upon his admin- 
istration. His career as chief justice, though brilliant, was 
comparatively brief, having taken office in 1806, and died Oct. 
30,1813. He was succeeded by Chief Justice Sewall, who 
held the office but a few months, and was in turn succeeded by 
Chief Justice Parker. In him were combined the learning, 
quickness, patience, and uprightness of the accomplished judge, 
with the amenities and dignity of the agreeable gentleman. 

In performing the often irksome labors of the one, he never 
forgot what was due to the character of the other. The records 
and reports of our supreme court, for almost a quarter of a 
century, have preserved the history of what he accomplished as 
a judge, while the virtues and delightful qualities which marked 
his private life, need no other record than the memory of those 
who knew him best. 

One only of the ten different judges who sat upon the bench 
of the supreme court while Mr. Tyng was reporter, retains his 
connection with that court. The twenty-seven years, for which 
he has so honorably fulfilled the arduous duties of his place, 
seem not to have impaired the vigor of a mind early trained in 
the severe discipline of the bar, to patient investigation, rigid 
analysis, and clear and comprehensive views of juridical science. 

But it was of its reporter, rather than the court, that it was 
proposed to speak. And in doing this, nothing more is required 
than a brief abstract of a notice of him, which appeared from 
the pen of his friend, the late accomplished scholar and civilian, 
the Hon. John Lowell, in the Collections of the Massachusetts 
Ilistorical Society. 

His original name was Dudley Atkyns. He was born in 
Newburyport, Sept. 3, 1760 — the same year with his predeces- 
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sor, Mr Williams. He was a remote descendant of Gov. Joseph 
Dudley, whose wife was named T'yng, a circumstance which, 
according to his biographer, unfortunately brought him into such 
relationship with a Mrs. Winslow, the surviving representative 
of the Tyng estate, that she undertook to make an heir of him, 
that he might sustain the honors of that ancient New England 
family. In consequence of this, he forbore to call into exer- 
cise the strong powers of mind with which he was naturally en- 
dowed, and suffered himself to be diverted from a profession for 
which he was educated, and in which he was calculated to shine. 

He was early left an orphan by the death of his father, whose 
affairs were so much embarrassed, that the son was indebted for 
his education to the liberality of four gentlemen, whose names 
are remembered among the wealthy and distinguished citizens 
who at one time made that town so eminent for its affluence and 
generous hospitality. 

His mother is described as a woman of energy, perseverance, 
and high intellectual powers, who imparted, as such mothers al- 
most always do, the characteristics of her own mind, and the 
influence of a refined culture to her children. He was gradu- 
ated at Cambridge with a high reputation for scholarship in 
1781, and from that time till 1784 was engaged in teaching in 
Virginia, while he was, at the same time, pursuing the study of 
the law under the instruction of Judge Mercer, one of the jus- 
tices of the highest court in that state. 

On his return to Massachusetts at the end of that period, he 
was admitted to practise at the bar in Essex county. 

He did little, if any thing, in his profession, being unfortu- 
nately diverted from a course which promised him fame and for- 
tune, if he would but pursue it, by having, what his biographer 
calls the “* unhappy designs in his favor”? which Mrs. Winslow 
had formed. The only fruits which he reaped from these golden 
promises seem to have been that he took a new name, and his 
patroness “ finally bequeathed to him a large farm, giving away 
the principal means, and nearly all the means of supporting it.”’ 

After a full trial of the experiment of managing his bequest, 
he found it expedient to accept the place of collector of the 
customs at Newburyport, which he retained till removed by Mr. 
Jefferson, upon coming into power. He performed the duties of 
that office with entire fidelity, but in political revolutions the 
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clamors of new aspirants for office can only be silenced by sacri- 
ficing the obnoxious incumbents who stand in their way. 

Upon this change in his affairs, he removed to Boston with a 
view of commencing the practice of his profession there. This 
was just at the time of Mr. Williams’s resignation, and Mr. Tyng 
was offered the vacant place. He accepted it, and his success 
in the undertaking fully justified the appointment, although, to 
ordinary minds, it would have seemed that he was but poorly 
qualified for its duties. 

His legal education was at best defective, and, such as it was, 
had been pursued in another state. He had had, moreover, but 
little or no opportunity to apply the principles which he had 
learned, and his business and pursuits for near twenty years had 
been any thing but favorable to the development of the peculiar 
powers of mind which are requisite to constitute a good reporter. 
Yet he surmounted all these difficulties and discouragements by 
patient diligence and labor, and has left a memorial in the vol- 
umes of his reports, of his capacity, industry, and good taste 
and judgment. He resigned the place in 1822, and died Aug. 
Ist, 1829, at the age of 69. 

It is not the design to speak here of Mr. Tyng beyond his 
connection with the courts. But it would be pleasant to repeat 
the testimony of those who knew him best, to his character as a 
scholar, a Christian, a man beloved in private life, and respected 
alike for his public spirit and his personal worth. His wife was 
the daughter of the late Stephen Higginson, senior. He left 
several children, among whom is the distinguished and eloquent 
Dr. Tyng, now Rector of St. George’s Church, in the city of 
New York. 

Octavius Pickering became the successor of Mr. Tyng, and 
held the office till 1840. 

During that time he published twenty-four volumes of Reports. 
Instead of the name by which the earlier volumes had been and 
still are cited, that of the reporter was substituted, and the 
enterprise which had been begun and carried on as a state work, 
became changed from “‘ Massachusetts’ to “ Pickering’s’’ Re- 
ports. Why this was done, others probably can answer. But 
there are some who regret that the decisions of owr supreme 
court, which have always done so much honor to the state, 
published as they were by an officer of the state, and partly, at 
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least, at the charge of the state, should lose the honored patro- 
nymic by which they were first called, and cease any longer to 
be ** Massachusetts Reports.” 


Recent American Decisious. 


District Court of the First Judicial District of the State of 
Texas. County of Galveston. Fall Term, 1848. 


ATTORNEY-GENERAL v¥. SAMUEL M. WILLIAMS ET AL. 


When an act of the State which grants a charter to a private corporation is necessary 
before the corporation can be organized under the charter, no forfeiture can be 
occasioned by non-user, nor can an abandonment of the charter be imputed to the 
corporation afterwards organized. 

A charter granted by a state to a private corporation is a contract executed on the 
part of the state by the passage of the law making the grant. 

The assent of the grantees of the charter is to be presumed, and no written or formal 
acceptance is necessary. 

If there be no person designated in the charter in whom the franchise is to vest, it 
remains in abeyance until the association is formed, when it immediately vests in 
the corporators. If there be a person so designated, the franchise vests immediately 
in him, and it is immaterial whether he is the direct beneficiary, or only a trustee 
appointed for the benefit of the corporators afterwards to be organized. 

The grant of the charter of the Commercial and Agricultural Bank was recognized 
and re-enacted by the joint resolution of the Republic of Texas, of Dec. 10, 1836. 

The word “ grants” in the second section of the act of the Republic of Texas, intro- 
ducing the common law, has a general meaning including all grants, and is not re- 
stricted to “ grants of land.” 

When an act repeals “all laws in force at any time before its passage,” it must be 
understood to refer to and embrace those laws that are of a general and public na- 
ture, and it does not include private laws passed for the relief or benefit of individual] 
citizens, 

It seems that when an act repeals all laws in force at a certain time, if one of those 
laws has been recognized and ratified by a subsequent act, the repealing act does 
not extend to it. 

An act annulling, impairing, altering, or restricting the privileges granted by the charter 
of a private corporation, impairs the obligation of a contract, and is therefore uncon- 
stitutional and void. 

In a proceeding to recover a fine for the exercise of banking privileges without au- 
thority of law, the question of the forfeiture of the charter of the banking corpora- 
tion from non-user, cannot be raised until the forfeiture is declared in the proper and 
usual way; the corporation can continue to exercise its franchise. 


By decree No. 308, of the state of Coahuila and Texas, 
bearing date the 30th of April, 1835, the privilege of estab- 
lishing a bank, to be called the Commercial and Agricultural 
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Bank, in the then Department of Brazos, including the present 
county of Galveston, was granted to Samuel M. Williams, who, 
as empresario thereof, was empowered to take the proper meas- 
ures for its establishment. The capital, not exceeding one 
million of dollars, was to be divided into ten thousand shares, of 
one hundred dollars each, and subscriptions for three thousand 
shares having been obtained, and one hundred thousand dollars 
having been paid into the vault of the bank, the empresario 
was to call a meeting of the stockholders, and proceed to the 
organization of the bank, by the election of a president, and 
directors. Previously to this organization, however, a com- 
missioner, to be appointed by the executive, was by the 10th 
article of the said decree to intervene, in order to determine 
whether or not these prerequisites had been complied with; and 
was every year thereafter to examine the state of the concerns 
of the association. 

This commissioner was not appointed by the state of Coa- 
huila and Texas; and the revolution soon afterwards occurred. 
These circumstances, however, led to the passage of a joint 
resolution of the congress of the Republic of Texas, on the 
10th of December, 1836, purporting by the title to be “ for the 
relief of McKinney and Williams.” The first section of this 


joint resolution provided: ‘ That the President be, and he is 


hereby authorized and required, to appoint a commissioner, for 
the purpose contemplated in the 10th article of the charter of 
the Bank of Agriculture and Commerce, granted to Samuel M. 
Williams, by the legislature of the state of Coahuila and Texas, 
in April, 1835; in order that the parties may exercise and 
enjoy their privileges under said act.” 

In pursuance of this joint resolution, Niles F. Smith was 
appointed, by the executive of the Republic of Texas, commis- 
sioner; and on the 31st day of December, 1847, he, having 
made the examination required by the charter, certified that all 
the aforesaid prerequisites had been complied with. And in 
fact, independently of such certificate, it appeared that these 
prerequisites had been satisfied, on the day above stated; and 
the bank was then accordingly organized by the election of the 
defendants as directors, who chose one of their number, namely, 
Samuel M. Williams, as president. The bank went into opera- 
tion on the Ist day of January, 1848, upon a capital of three 
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hundred thousand dollars paid in ; — namely, one hundred thou- 
sand dollars in gold and silver in its vault, and two hundred 
thousand dollars more upon deposit in New York and New 
Orleans ; and has ever since continued in the exercise of bank- 
ing privileges. 

The present action was an information filed by the attorney- 
general, under the act of the state of Texas, approved March 
20th, 1848, entitled “an Act, to suppress illegal Banking,” 
which imposed a fine of not less than two thousand, nor more 
than five thousand dollars per month, upon any corporation, 
company, or association of individuals, who shall use or exercise 
banking or discounting privileges in this state without authority 
of law. The defendants filed an answer claiming to act by 
authority of law ; and specially setting forth the facts above 
stated in their justification. To this answer the attorney- 
general demurred for special causes, relying mainly upon the 
positions that the decree of 1835 and the joint resolution of 
1836 vested no franchise in any persons in esse ; and that the 
act of the 20th of January, 1840, introducing the common law, 
repealed the charter, and prevented any rights accruing there- 
after under it. 

The section of the act of 1840 referred to, is as follows :— 
‘** Sec. 2. Be it further enacted, That all laws in force in this 
Republic, prior to the first of September, one thousand eight 
hundred and thirty-six, (except the laws of the consultation 
and provisional government, now in force, and except such 
laws as relate exclusively to grants and the colonization of lands 
in the state of Coahuila and Texas, and also such laws as relate 
to the reservation of islands and lands, and also of salt lakes, 
licks, and salt springs, mines and minerals of every description, 
made by the general and state governments,) be, and the 
same are hereby repealed.” 


Harris, attorney-general, for the state. 
Allen, Johnson, and Hale, for the defendants. 


MeEGGInson, J., delivered the opinion of the court. 

In the investigation of this case, the inquiries are presented: 

1. Did the decree 308, of Coahuila and Texas, and the 
joint resolution “for the relief of McKinney and Williams,” 
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invest the latter with a franchise, either in his own right, or as 
trustee for the corporators afterwards to be organized, or both ? 
And if SO, 

2. Has this franchise, thus vested, been divested by any act 
of national or state sovereignty since ; or has the charter been 
abandoned or reveked ? 

This charter was undoubtedly the grant of a franchise, by 
which the banking privileges therein allowed passed out of the 
government. — To whom did they pass ?—or, in other words, 
in whom did the franchises vest, or did it remain in abeyance 
until the bank should be organized ? 

In answering these questions, we must look to the terms and 
provisions of the grant. 

Samuel M. Williams is the only person named in the grant ; 
and yet, from its tenor and provisions, other persons were 
required to become interested, who were to share in the fran- 
chise, before its privileges could be enjoyed. 

From the terms of the charter and the principles applicable 
to this cause, it seems that the whole franchise vested in Samuel 
M. Williams as empresario, or, which is the same, as trustee — 
charged with the organization of the bank; subject to the 
provisions of the grant, that there should be eight directors, 
with each at least five shares of the stock; in whom, so soon 
as the institution should be organized, the franchise should re- 
vest; and that there should be at least three thousand shares of 
the stock taken, and $100,000 pass into the vault before the 
Bank could be organized, or its privileges be enjoyed. 

There is nothing in the charter which, directly or indirectly, 
inhibits Samuel M. Williams from subscribing for all the 
remaining stock, or from electing who should subscribe for any 
of it. 

It was contended by the plaintiff’s counsel, that no franchise 
vested, unless the assent of those in whose favor and for whose 
benefit it was intended, appeared to have been given. 

The charter required, precedent to the organization of the 
institution, by the executive of the state of Coahuila and Texas, 
and the intervention of a commissioner, to report when the 
terms and conditions of the grant had been complied with. 
And, consequently, no assent or acceptance of the grant could 
be implied by user, or forfeiture for non-user, until these pre- 
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limimary steps, in nowise in the power of the corporators to 
enforce, had been complied with by the proper officers. Nor 
could any /aches or abandonment of the grant be imputed to, or 
its consequences be visited upon, the corporators, so long as this 
appointment was suspended. 

The authorities put a grant to an individual or a private cor- 
poration on the footing of a contract, whether executed or 
executory ; (Powell on Cont., p. 6; Fletcher v. Peck, 6 Cranch, 
87 ; Dartmouth College v. Woodworth, 4 Wheat. 548, 656 to 


660, 690 to 692; 9 Cranch, 43.) Mr. J. Butler, in the case 
of the King v. Passmore, treats grants to private corporations 
as a compact between the crown (or government) as grantor, 
and a number of persons — grantees, or corporators — the con- 
sideration passing from whom, may be, only that, for the privi- 
leges bestowed, they will exert themselves for the good govern- 
ment of the institution. 

Upon the principles settled in these and other like cases, the 
grant was a contract, executed by the government of Coahuila 
and Texas, by the decree itself. It is true there were important 
executory steps required by the charter to be taken, both by the 
government and the corporators. The appointment of the com- 
missioner by the one, and the subscription and capital to be 
provided by the others. These, however, could in no degree or 
shape control the contract. They were only the means provided 
for the organization of the bank, to enable the grantees to enjoy 
the privileges and franchises under the contract already fully 
executed. 

So far as the commissioner is concerned, the duty of the 
executive was merely ministerial. His duty, and the appoint- 
ment itself, were prescribed and fixed by the grant. The con- 
tract then, stripped of these directory considerations, concerning 
the organization of the bank, was fully executed by the govern- 
ment of Coahuila and Texas, in the grant itself; and required 
only the assent of the corporators or persons charged with the 
duty of organizing it, to render it a fully executed contract also 
on their part. This assent of the person making the application 
for the grant, may fairly be presumed ; unless this presumption 
be repelled by culpable negligence or non-user on the part of the 
corporators, or person charged with their interests and duties. 
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For, can it be presumed that any one asking a grant or charter, 
holding out great privileges and advantages of which he could 
avail himself, would, when the grant was made, refuse his assent 
to it? Such assent is left to presumption, since no law (most 
certainly this grant does not,) requires any written or formal 
acceptance in such cases. ‘That in cases like the one at bar, the 
assent of the grantee is presumed, so as to raise a contract in 
the act of incorporation itself, if not established by any decided 
case in point, is settled in principle, not only by reason and re- 
flection, but by fair deductions to be drawn from judicial pro- 
ceedings in cases of non-user or neglect: for a degree of forfeit- 
ure follows, which presupposes assent and a contract, not a 
failure to assent at all, or that any formal assent or acceptance 
of the grantees was necessary, to constitute a grant a contract. 
In the case of Terrett v. Taylor, 9 Cranch, 43, the supreme 
court of the United States seem so to have considered, when 
they say that “‘ a private corporation created by the legislature, 
may lose its franchise by mis-user or non-user ; and the franchise 
may be resumed by the government, by a judicial judgment of 
forfeiture.” 

** Corporate franchises,” says Story, J., in the case of the 
Dartmouth College vy. Woodward, “are, properly speaking, 
legal estates, vested in the corporation as soon as it is im esse. 
They are not mere naked powers granted to the corporation ; but 
powers coupled with an interest.” And, in answer to the argu- 
ment in that case, that the charter could not be considered a 
contract, because there was no person in rerum natura with 
whom it might be made, he asks, “ Is this a just and legal view 
of this subject 7” and proceeds, “If the corporation had no ex- 
istence so as to become a contracting party, neither had it for 
the purpose of receivinga grant. The truth is, there may be a 
priority of operation in the same grant; and the law distin- 
guishes and gives such priority whenever it is necessary to 
effectuate the object of the grant.” He further says, ‘“ It be- 
hooves those, also, who hold that a grant to a corporation, not 
then in existence, is incapable of being deemed a contract on that 
account, to consider whether they do not at the same time estab- 
lish that the grant itself is a nullity for precisely the same reason. 
Yet such a doctrine would strike us all as pregnant with absurd- 
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ity, since it would prove that an act of incorporation could neve1 
confer any authorities or rights on the corporation it has ere- 
ated.”” Dartmouth College v. Woodward, (4 Wheat. 691,692.) 

If there be no person designated in connection with the char- 
ter, in whom the franchise is intended to vest, then it remains 
in abeyance until the association provided for is formed, when it 
immediately vests in the corporators. If, on the other hand, 
there be such designation of a person who can take, and such 
intention can be derived from the grant, the franchise vests at 
once in him. And it is immaterial whether he is the imme 
diate and direct beneficiary, or only a trustee, appointed for th: 
benefit of the corporators afterwards to be organized. Such a 
trustee holds a vested imterest, as perfect and irrevocable 
as the corporators acquire after the institution is organized in 
pursuance of the authority and terms of the charter, or as they 
could have had if the grant had been made to them severally 
and collectively by name. And such has been the doctrine 
in England and America, from the decision of Lord Holt, in 
the case of Ashly v. White, (2 Ld. Raym.,) to the present 
time. 

To Samuel M. Williams, by a provision of the charter, was 
confided the trust of organizing the bank. This amounts to a 
trust coupled with an interest. It fully invested him with the 
entire franchise until the corporators for whom he held the trust, 
afterwards and in contemplation of the grant, should subscribe 
for the stock, supply the capital, and form the association ; when 
the franchise revested in them and in each of them according to 
the amount of shares taken by them respectively. The investi- 
ture was complete in him, therefore, at the instant of the grant 
made. 

This grant and investiture it is considered were also recog- 
nized, and in effect re-enacted by the joint resolution passed by 
the congress of the Republic of Texas of Dec. 10th, 1856, * for 
the relief of McKinney and Willams ;”’ and the assent of the 
latter, there put beyond dispute or doubt; since the resolution, 
especially that portion of it which refers to this grant, was passed 
at his instance, and for the very purpose of availing himself and 
(as must be presumed from the terms ‘“ Samuel M. Williams 
and others’’) those who had become interested, of their privi- 
leges as granted by the charter. 


VOL. I. —NO. XII. —NEW SERIES. 16 














542 Recent American Decisions. 


The first question being decided in the affirmative, let us 
enquire, 

Secondly, If the franchises thus vested, have they been 
legally divested ? 

It was conceded in the argument, that they were not directly 
affected by the constitution of the republic, or at all ;— unless 
the considerations urged by the counsel, as to the general policy 
of the country in regard to banks, may have referred to that 
instrument or some of its provisions. 

This important and interesting cause ought to be determined 
by matter stricti juris —in no degree varied by impressions of 
public policy or opinion; in regard to which, were they legitim- 
ate considerations, they would present far more uncertainty than 
can follow a strict adherence to the established principles of law. 
These considerations ought not to have and cannot have, any 
imposing influence in this cause. In the words of a great and 
virtuous judge: “It is not for judges to listen to the voice of 
persuasive eloquence or popular appeal. We have nothing to 
do but pronounce the law as we find it; and having done this, 
our justification must be left to the impartial judgment of our 
country.” 

It is contended that, whatsoever rights were granted to the 
defendants or any of them by the charter, they were repealed 
by the 2nd section of the act of 1840, adopting the common law. 

Suppose it be conceded, for the sake of argument, that this 
charter may be regarded in the light of a general or publie law, 
in contradistinction to a private grant; let us see if it could 
be maintained that 7¢ was the mtention of congress to repeal it. 

The counsel for the plaintiff contend, that the word * grants,” 
in the exception to the second section, was intended to apply 
and be restricted to grants of land. The exception supposed to 
apply to this cause reads: ‘ except such laws as relate exclus- 
ively to grants and the colonization of lands in the state of Coa- 
huila and Texas, &c.” 

Itis difficult to perceive the necessary connection between the 
words “ grants ”’ and “ lands” as they appear in this sentence ; 
or that the word “ grants”? may not have been, and was not in 
fact used and intended to be used, in a general sense ; compre- 
hending all, and all manner of grants made in Coahuila and 
Texas. And this impression is the more persuasive when a 
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reference to the journals of the House of Representatives will 
show that some of the most enlightened jurists and ripe scholars 
in the Republic were engaged in drafting this important act. 
They knew that a repealing law ought to show with certainty, 
beyond all doubt, the law or laws intended to be repealed. And, 
if their design had been thus to limit the word “ grants,”’ they 
could have effected their object without the aid of any other than 
a grammatical construction, by the transposition of a single word 
in the sentence, and made it read “ the grants and colonization 
of lands,” instead of *‘ grants and the colonization, kc. The 
change and the effect are so obvious and natural, as to leave it 
far more probable, that they arranged the sentence for the pur- 
pose of giving to the word “ grants,” its most general and com- 
prehensive signification, than that it is susceptible of the con- 
struction contended for by the learned counsel for the plaintiff. 
It is therefore concluded that this charter, had it been in the 
power of congress to repeal it, was excepted out of the repealing 
section of the act. 

The court, here, is confirmed in the impression, however, that 
it was not the intention of congress to repeal this grant; by the 
very natural conclusion, that enlightened lawyers, such as framed 
this act, whilst they were enacting a law more general in its 
character than any ever passed in Texas, and which affected — 
almost totally revolutionized—the whole civil polity of the 
country, could not have intended to repeal in terms so general, 
any other than general or public laws. That they must have 
meant by the terms “all laws in force in this Republic,” all 
general laws; and could not have intended to divest citizens of 
their vested rights and franchises, growing out of relief laws, 
and other private acts and grants. 

Let us suppose that there had been no exception to this re- 
pealing section, and it had read “ all laws in force at the time 
of the passage of this act are hereby repealed ;”’ would all the 
private acts and grants for special and individual relief have 
been repealed or at all affected by such general terms? would 
the joint resolution referred to; would the special and private 
act granting the Galveston City League to M. B. Menard; 
would the numerous private acts passed for the relief of the war- 
worn soldiers who, with their money and their blood, sustained 
the cause of their country in the revolution ; would all these 
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and other like acts and grants have gone by the board? Assur- 
edly not. Why? Because these were private acts — grants 
— contracts — imparting vested rights, which no power short of 
fill political sovereignty, by a proceeding equivalent to an act 
of confiseation could divest. 

It is deemed unnecessary to discuss the question, whether or 
not the charter was revived or re-enacted, in effect, and the 
franchises confirmed, by the joint resolution of the 10th Dec., 
1836. If the affirmative be the proper construction, which it is 
believed to be, then the repealing clause which extended only 
to laws in force prior to September, 1836, did not include this. 

This enquiry into the intention of congress in enacting the 
repealing section under review, and the criticism on the excep- 
tion it contains — supposed to be applicable to this cause — has 
been instituted merely on account of the respect entertained for 
that honorable body, and the counsel engaged in this action ; 
and not because in the opinion of the court it can at all legitim- 
ately control or affect its decision. It turns on constitutional 
grounds which are conclusive as to the supposed repeal of the 
charter. 

The charter being a contract, investing Samuel M. Williams 
with the franchises therein established, (whether in his own right 
or as trustee for the corporators is shown to be immaterial,) it 
was not within the constitutional competency of congress to im- 
pair or annul it; or divest the corporators of their franchises, 
thus vested, had they sodesigned. For they were inhibited by 
the constitution under which they were convened, from passing 
any law impairing the obligation of contracts. Any law passed 
therefore, annulling, impairing, altering, or restricting the privi- 
leges imparted by this grant, would have been a direct violation 
of the constitution ; and, of course, would have been altogether 
void and inoperative. 

Vested rights and franchises are held sacred by the laws and 
courts of all civilized communities. They can be disturbed only 
by the sovereign power of the state. And it is tyranny in the 
sovereign to disfranchise a citizen, or confiscate his property, or 
divest him of his vested rights and franchises, unless he be con- 
victed of treason, or be proved to be an enemy of his country. 
These and these only can justify such an act even of sovereignty. 
The argument, that “as there was no time limited within 
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which the bank was to be organized, it should have been done 
in a reasonale time,” might apply, if this were a proceeding as 
for a forfeiture ; provided it be true that there has been unrea- 
sonable delay. But the information proceeds wholly on the 
ground THAT THE DEFENDANTS HAVE NO RIGHTS TO FORFEIT. 

When it is recollected, however, that the revolution quickly 
following the grant, prevented the appointment and intervention 
of the commissioner, pending the struggle ; and when we take 
into consideration the extreme pecuniary and other embarrass- 
ments which continually harrassed and oppressed our citizens 
until a very recent period, in so much that the Republic her- 
self had but little domestic capital and no foreign credit, much 
delay in the organization of the bank was inevitable. These 
considerations leave the conviction that, under the circumstances 
of the case, it has been organized as soon as could have been 
reasonably expected or required. 

The constitution of the state, relative to banks, is wholly pro- 
spective in its terms ; and consequently does not affect an insti- 
tution which had been previously created, as is the case here. 

The arguments and authorities produced during the investt- 
gation of this cause have been examined with the care and 
solicitude which the importance of the subject, and the magni- 
tude of the interests involved seemed to demand. The investi- 
gation has resulted in the settled conviction of the court, that 
this prosecution must fail. 

The cause turns on the demurrer of the plaintiff, to the answer 
of the defendants, which, by agreement, is conclusive of the 
action here. 

The demurrer is overruled. 


Court of Errors, Connecticut, New London County, July, 


1848. 
Thomas Fitcu v. Russet Boeve. 


Case of Colman v. Walcott, (4 Day, R. 388) overruled. 

The evidence of the loss or destruction of a written instrument so as to lay a founda- 
tiorf for the introduction of secondary evidence as to its contents, is a preliminary 
question addressed solely to the court. 
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Assumpsit upon a promissory note for the sum of $50, dated 
May 20, 1837, made by the defendant and payable to the plain- 
tiff, with excuse of a proffer of the same — that it had been 
destroyed by fire. 

On the trial by the jury before the supreme court, the plain- 
tiff offered himself as a witness to prove the destruction of the 
note, in order to let in secondary evidence of its contents. The 
defendant objected to this evidence. The court sustained the 
objection, the jury rendered a verdict for defendant, and the 
plaintiff moved for a new trial on the ground that the testimony 
of the plaintiff should have been received to prove the destruc- 
tion of the note declared on. 

CU. J. MeCurdy and J. T. Wait in support of the motion 
contended — (1.) That the loss of a written instrument, such as 
lay the foundation for the admission of the secondary evidence 
of its execution and contents, is a preliminary question addressed 
to the court alone, and not a subject on which the jury are to 
pass. Douglass’ s Lessee Ve Naunderson, 2 Dall. 116 ; Cham- 
herlain vy. Gorham, 20 John. 144; Jackson v. Davis, 5 Cow. 
126 ; Jackson, v. Frier, ¥6 John. 192; Taunton Bank vy. Rich- 
ardson, 5 Pick. 441; Adams vy. Leland, 7 Pick. 63; Donel- 
son V¥. Taylor, 8 Pick. 390; Blanten v. Miller, 1 Hayw. 4; 
Wright v. Bogan, ib. 178,n.; Rowand v. Hayes, 8 Law Rep. 
526. (2.)— That the authorities cited above, and numerous 
others, English and American, show that a party to a suit may 
be a competent witness to prove the loss or destruction of the 
instrument declared on, for the purpose of letting in secondary 
evidence of its contents. 

The judge at the circuit felt bound by the case of Colman v. 
Walcott, (4 Day, 388,) decided by the supreme court of this 
state in 1810, and rejected the evidence. In that case it was 
decided that the loss or destruction of a written instrument was 
not a preliminary question to be settled by the court, but a mate- 
rial and traversable fact to be determined by the jury. This 
point was overruled in the recent case of Mitter vy. Latham, 12 
Conn. 392., and it was adjudged that it was a fact to be decided 
by the court previous to the admission of secondary evidence of 
its contents, and not afterwards to be submitted to the jury. 
In Colman vy. Walcott, it was decided that the plaintiff could not 
testify to the loss of an instrument, and Swirt, C. J., gave as the 





Supreme Court, Massachusetts. 547 


reason, that, ‘as the loss or destruction of the writing in ques- 
tion was a material fact to be decided by the jury, it was not 
competent for the plaintiff to testify to such fact, because it is 
repugnant to that fundamental rule of evidence, that ‘no man 
shall be a witness in his own case.’”’ Whenever the reason 
ceases, the rule of law founded on it must also cease. 


L. S. Foster, contra, contended, that by the law of Connecti- 
cut, where the action is brought on the instrument, and the in- 
strument is alleged to be lost, the loss is a material and traver- 
sable fact which the party plaintiff is not a competent witness to 
prove. He cited Colman v. Walcott,4 Day, R. 388. He com- 
mented on the case of Witter v. Latham, 12 Conn. R. 393, 
which he distinguished from the case of Colman vy. Walcott. 
He also cited 1 Greenl. on Evid. \ 349, 558; Kimball vy. 
Merrill, 4 Greenl. R. 370: 6 Binney, R. 59; Colman v. 
Waleott, 1 Conn. R. 285; Swift v. Stevens, 8 Com. R. 451; 
Penfield vy. Cook, 1 Aiken’s R. 906; Wright v. Jacobs, ib. 304. 


Per CurtamM. The evidence of the loss or destruction of a 
written instrument, so as to lay a foundation for the introduction 
of secondary proof of its execution and contents, is a preliminary 
question addressed solely to the judge, and not a material and 
traversable fact to be determined by a jury. In this case, the 
fact of the evidence of the party should have been received to 
establish the loss. The case of Colman v. Walcott recognizes 
the principle claimed by the defendant, but recent decisions 
have established a different rule, and, as we think, upon correct 
principles. 

We therefore advise a new trial. 


Supr me Judicial Court of Massachusetts, March Term, 1849. 
COMMONWEALTH v. STODDER. 


That portion of the ordinance of the mayor and aldermen of the city of Boston, adopted 
July 12, 1847, which prescribes routes and streets on which certain lines of omni- 
buses were to pass, and prohibiting such vehicles from being driven on any other 
routes than those prescribed, arid that which prescribes the stands of such omni- 
buses, are regulations which said mayor and aldermen may lawfully make, under 
the authority given by Stat. 1847, c. 224 
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The provisions (§ 8,) of the ordinance of July 12, 1847, which requires the payment 
of a stipulated sum, and the obtaining of a license, as conditions precedent to the 
setting up of an omnibus or stage cuach, to run from the centre of Roxbury to the 
centre of Boston, is not authorized by the city charter or the statutes of the com- 
monwealth, and is therefore void. 

The business of carrying persons for hire from town to town, in stage coaches and 
omnibuses, is not so far a territorial occupation or employment, as will authorize 
the city government of Boston to require a license from the mayor and aldermen, 
before exercising that employment. A by-law, to that effect, is an unnecessary 
restraint upon the business of those carrying passengers for hire, and not binding 
upon inhabitants of other towns. 


This was a complaint, under which the defendant had been 
found guilty in the police court of Boston, of a violation of the 
order or by-law adopted by the mayor and aldermen of said city, 
July 12, 1847, (Cit. Doc. 1847, No. 24,) under the authority 
conferred by Stat. 1847, c. 224. This statute authorized the 
mayor and aldermen of any city to adopt all necessary rules for 
the due regulation in such city of “* Omnibuses, stages, Ke. Ke. 
used or employed wholly or in part in such city, whether by 
prescribing their routes and places of standing, or in any other 
manner whatsoever, and whether such carriages and other vehi- 
cles as aforesaid are used for burden or pleasure, or for the con- 
veyance of passengers or freight, or otherwise, and whether with 
or without horse or other animal power.”” The order in question 
provided for the regulation of ** Hackney Coaches,” which was 
defined in the first section to include * omnibuses”’ as well as 
other vehicles therein named. It also provided that no one 
should set up or drive any hackney coaches within the limits of 
the city without a license, and prescribed a penalty. Various 
regulations were adopted in regard to licenses, and specified 
routes were prescribed for different lines. Regulations were 
also adopted in regard to the size of omnibuses, Ke. 

The defendant appealed to the municipal court, and upon trial 
at the September term of the same year, it appeared that, (1,)— 
at the time when the complaint was made, the defendant was a 
resident of Roxbury, in Norfolk county, ae the driver of an 
omnibus owned and set up by Horace King, a citizen of said 
Roxbury, whose servant in that behalf he was ; that such omnibus 
belonged to a line of omnibuses running several times each day 
from the centre of the most populous part of the city of Roxbury, 
to and through the public streets and highways of the city of 
Boston, (and by a different route from that prescribed for the 
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** Roxbury line,’’) for the conveyance of passengers for hire to 
and from said Roxbury and Boston, taking and leaving way pas- 
sengers on its route at intermediate points between and in said 
cities, and having a stand to receive and discharge passengers 
in one of the said public streets or highways — the said omnibus 
heing capable of carrying more than fourteen passengers, and 
being one of the “ Roxbury line,” so called, established more 
than twenty years ago, and ever since used as aforesaid. (2.)— 
That the defendant was an inhabitant of this state, and a citizen of 
the United States, of the age of twenty-one years, and who had 
been for several years employed as a driver of omnibuses and 
other carriages, and a skilful, careful, and experienced driver. 
(3.)—That the defendant did drive said omnibus on said route for 
the conveyance of passengers for hire, without a license from 
the mayorandaldermen. (4.)— That previously, said King, as 
proprietor, had duly applied to the proper authorities for a license 
to use said omnibus as he had been aceustomed to do in the 
public streets or highways of Boston, other than those preseribed 
for the “ Roxbury line,’ which license was refused. 

Upon these facts, the defendant’s counsel requested the Court 
to instruct the jury as follows, viz : 

1. That the mayor and aldermen had no lawful authority to 
pass a by-law requiring the defendant (under the facts proved.) 
to obtain a license to drive an omnibus for the purpose and in 
the manner shown by the evidence. 

2. That by the true construction of the by-law (if valid,) it 
was necessary for the defendant, in order to obtain a license for 
the purposes aforesaid, to pay money therefor to the use of the 
city of Boston, and that the mayor and aldermen had no right 
to require such license or such payment of money. 

3. That said by-laws, inasmuch as they restrict the drivers of 
hackney coaches to certain specified routes, are wholly unlawful 
and void. 

4. That said by-laws are not to be construed to apply to dri- 
vers of omnibuses driven into Boston from other towns and 
cities. 

5. That if they are to be so construed, they are void. 

6. That such part of the by-law as requires a license is illegal 
and void, being in restraint of trade and against common 
right. 
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But the presiding judge refused to give such instructions, but 
so charged the jury that the defendant was found guilty, to 
which ruling of the Court the defendant filed exceptions, and the 
exceptions were argued before the supreme court. 


S. D. Parker for the Commonwealth. 
Bartlett and H. W. Fuller for the defendant. 


Dewey, J. The present case comes before us on exceptions 
to the ruling of the municipal court, upon the trial of a com- 
plaint originally instituted in the police court for the city of 
Boston, and carried by appeal to the municipal court. 

The complaint alleges, that the defendant, at Boston, on a 
certain day named, “ did drive a certain hackney carriage, viz: 
an omnibus, in Washington street, in said city, for the convey- 
ance of persons for hire, without a license from the mayor and 
aldermen of said city so todo,” &e. 

The defendant admitted, upon the trial, that he had driven 
an omnibus set up by a citizen of Roxbury, which carriage run 
several times each day from the centre of the most populous part 
of the city of Roxbury, through the public streets of the city of 
Boston, for the conveyance of passengers, for hire, to and from 
Roxbury and Boston, and that he drove the same without any 
license from the mayor and aldermen of Boston. 

The defendant denies that this constitutes an offence, for which 
he is liable to any penalty or forfeiture. The grounds of the 
defence raise the question of the legality of the ordinance of the 
mayor and aldermen, adopted July 12, 1847; the prosecution 
being instituted to recover a penalty for a violation of that or- 
dinance. . 

In the arguments addressed to the court, the question was 
somewhat discussed as to the power incident to municipal cor- 
porations to create by-laws of the character here adopted ; and 
a reference was made to various cases in the English courts, 
where questions of this nature had arisen. Upon examination 
of those cases, they will be found less important and less satis- 
factory as guides here, inasmuch as it is quite obvious, that in 
many of them, and particularly those where the ordinance seemed 
most questionable, as not being within the ordinary exercise of 
municipal authority, the by-laws were sustained upon the ground 
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of ancient and long-continued usage, ripening into a prescriptive 
right, on the part of the municipal corporation. 

No such ground can be urged here, and the present ordinance, 
if sustained at all, must be shown to be authorized by the express 
provision of the charter, or be derived as an incidental power 
resulting from its incorporation as a city, or be found in some 
general or special statute. 

The city charter (St. 1821, ch. 110,) contains various pro- 
visions bearing upon this subject, (see §§ 1, 13, 15,) which it 
seems unnecessary particularly to consider, because the power 
is more directly given to the mayor and aldermen, to act upon 
this subject, by the statute of 1847, ch. 224. 

By this statute, it is enacted, that the mayor and aldermen 
of any city shall have power to adopt such rules and orders as to 
them shall appear necessary and expedient, for the due regu- 
lation, in such city, of omnibuses, stage coaches, &c., used wholly 
or in part in such city, whether by prescribing their routes, or 
places of standing, or in any other manner whatsoever.”’ The 
ordinance of July 12, 1847, was obviously passed under the 
authority supposed to be conferred upon the mayor and alder- 
nen by this statute. 

We are then brought to the inquiry, whether the authority 
vested in the mayor and aldermen by the above-mentioned sta- 
tute will authorize the ordinance now sought to be enforced. 
This question must be answered by considering somewhat in 
detail the various provisions of the ordinance. 

1. As to those portions of the ordinance prescribing the routes 
and streets on which certain lines of omnibuses were to pass, and 
prohibiting such vehicles from being driven on any other route 
than those thus prescribed, and prescribing their stands. 

Regulations of this nature are regulations as to the use of 
omnibuses and stage coaches, while passing over the public 
streets of the city, and are within the legitimate powers of the 
mayor and aldermen. ‘The public safety and convenience of 
travellers may require regulations of this character. If new and 
unusual modes of transporting persons over the public streets are 
introduced, which, from the methods made use of for propelling 
the carriage, or the size of the vehicle, or the number of horses 
attached thereto, will obviously endanger the public safety, or 
so engross the whole width of the street as virtually to exclude 
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all other vehicles, or greatly to obstruct them in their passing 
thereon, it would certainly be reasonable and proper, and within 
the legitimate powers of the mayor and aldermen, under the 
statute already cited, and the powers conferred by the city 
charter, to regulate the route of the streets over which the omni- 
buses were to run, and the rate of speed, and to interdict the 
stopping in the public streets unnecessarily, to the great 
hinderance and delay of those in the rear travelling on the same 
route. 

We perceive nothing objectionable to any ordinance, by the 
mayor and aldermen, providing for the safety and convenience 
of the public generally, by prescribing, by a general by-law or 
ordinance, certain streets or portions of streets, to be used for 
travel by vehicles, exposing by their manner of use the lives and 
limbs of the public generally, who may have occasion to use the 
public streets, if such vehicles are permitted to use the public 
streets indiscriminately, and such regulations and _ restrictions 
might be warranted even to effect the minor object, that of pre- 
venting the greatly obstructing the free and convenient use of 
the streets for general purposes, by interdicting carriages of 
unusual size, or drawn by an unusual number of animals, or those 
of such character as would greatly interfere with the public con- 
venience and safety. ‘To take a strong case :—suppose the 
proprietor of the omnibuses from Roxbury should deem it expe- 
dient to propel his carriages by steam power, passing through 
Washington street at a rapid rate, would it not be a lawful and 
proper regulation for the mayor and aldermen to prohibit the 
using of Washington street by vehicles propelled by steam pow- 
er? We cannot doubt that it would be. 

Acting upon this principle, various ordinances have been 
adopted by the city government, regulating the rate of speed of 
the traveller in the public streets, the hour of the day in which 
the public streets may be used for certain purposes, excluding 
vehicles of all kinds from entering upon the sidewalks on the 
public streets. So far as relates to the restriction of the carriages 
to certain routes, there is nothing in the ordinance preventing 
any individual from running omnibuses in every direction. The 
proprietor of the Roxbury omnibuses, although those particular 
vehicles are restricted to certain streets, has also the free use of 
the various other streets appropriated to other lines of omnibuses, 























~- 


Supreme Court, Massachusetts eded-d 


if he chooses to set up and run an omnibus therein, as to Charles 
town, or Cambridge, or South Boston. 

We cannot doubt, that a by-law reasonably regulating the use 
of the public streets of the city as to carriages of an unusually 
large size, or those which, from the mode of using them, would 
greatly incommode, if not endanger those having occasion to use 
such public streets, would be valid and legal, and that such regu- 
lations may prescribe certain streets as the route of travel for 
such vehicles, and provide for their exclusion from certain other 
streets. 

2. The next inquiry is, was it competent for the mayor and 
aldermen to require as a condition precedent to the setting up 
of an omnibus, or stage coach, to run from the centre of Rox- 
bury to the central part of the city of Boston, and carrying 
passengers for hire, the payment of the sum stated in § 8 of the 
by-law of Julv 12, 1847, and the obtaining a license as required 
in § 2 of the same ordinance. 

This question embraces two points of inquiry, which are to 
some extent distinct in their character; 1. The right to de- 
mand the payment of a tax or duty on each carriage licensed, 
varying from one to twenty dollars, on different species of ear- 
riages, and the stands they occupied; and, 2. The right to 
forbid all persons from setting up such omnibuses or stage 
coaches, without a license from the mayor and aldermen of the 
city of Boston. 

As to the requisition of a payment of money, operating as it 
does as a direct tax upon the vehicle to be used, we can find 
no authority for this provision of the ordinance. ‘Taxes are to 
be levied under the provisions of general laws enacted by the 
legislature. We look in vain for authority for it either in the 
city charter, or the statutes of the commonwealth. The act of 
1847, ch. 224, under and by virtue of which this ordinance of 
July 12,1847, was professedly adopted, merely authorized the 
mayor and aldermen to adopt rules and orders, ‘* for the due 
regulation, in such city, of omnibuses, stages, &c.”’ The power 
here conferred was not a tax-levying power. ‘The title of the 
act was, * An act to prevent obstructions in the streets of cities, 
and to regulate hackney coaches and other vehicles.”’ All the 
apparent objects of the act may be secured by due regulations 
as to the time, place, and mode of using such vehicles, irrespec- 
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tive of any payment of a specific duty or tax upon them, as 
provided in the ordinance. As a tax, it would operate unjustly 
also, as requiring to be paid to the city of Boston a specific 
duty or tax upon a vehicle owned and used by an inhabitant of 
another town or city, in which atone he should be taxed for his 
personal property. 

We are aware, that there are a few cases where a sum of 
money has been required to be paid on obtaining a license for 
exercising certain employments. But they are cases directly 
authorized by a statute law of the commonwealth. It would 
seem to be peculiarly proper, where the tax would be a tax upon 
inhabitants of various towns, that it should be directly author- 
ized by a general law of the commonwealth, in the enacting of 
which all the towns in the commonwealth would be heard, and 
would act upon the subject through their representatives. 

In the case of Boston y. Schaffer, 9 Pick. 415, where a pay- 
ment of money for a license for a theatrical exhibition was held 
a legal payment, the by-law requiring the payment of money 
was held valid, as a power clearly conferred by the statute of 
the commonwealth (1821, ch. 10,) authorizing the mayor and 
aldermen to license theatrical exhibitions, *¢ on such terms as the 
mayor and aldermen shall think expedient,” and upon that 
ground was sustained. It furnishes no authority for an imposi- 
tion of a tax under the powers conferred upon the mayor and 
aldermen by the statute of 1847, ch. 224, authorizing them “ to 
regulate hackney coaches and other vehicles.” 

If the sum here required to be paid were a mere provision for 
paying the expenses incident to giving a license, as was appar- 
ently the statute of 1796, c. 32, requiring the payment of one 
dollar for each license, it might be unobjectionable, if the re- 
quiring the license was itself well authorized, but the dissimilarity 
in the sums required to be paid, varying as they do, from one 
dollar to twenty dollars, for a vehicle, precludes us from any 
assumption of that sort. Nor can any such tax be sustained 
upon the ground suggested in the argument, that the sum levied 
is not more than sufficient to indemnify for the expenses incident 
to the supervision of hackney coaches, omnibuses, stages, Xc. 
In no aspect we have been able to take of this part of the ordi- 
nance, can we view it otherwise than as an assessment of a tax 
upon the owners of these vehicles. As such, the court are of 
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opinion, it was without legal authority: and as the obtaining 
of a license in all cases required this payment, the ordinance, 
so far as it ordained, that no person shall set up, use, or drive, 
in the city of Boston, any omnibus, without a license from the 
mayor and aldermen, under a penalty of not less than five nor 
more than twenty dollars, every time such carriage is used, is 
illegal, and cannot be enforced. 

A similar question arose in the case of Dunham v. Trustees of 
Rochester, 5 Cowen. 466, where, under an act authorizing the 
trustees of a village corporation to make by-laws * im relation to 
hucksters, and for the good government of the village,” it was 
held that it did not authorize a by-law that hucksters should be 
required, before exercising their employment, to take a license, 
and be taxed a sum varying from five to thirty dollars. 

Upon the ground of the requisition of the payment of a sum 
of money obviously intended as a tax upon the owners of the 
vehicles, the defence of the present case might well be sustained, 

But as the other branch of the inquiry has been fully opened 
in the argument, we have proceeded to inquire further as to the 
validity of an ordinance of the mayor and aldermen, forbidding 
any person resident in another town from setting up, using, or 
driving an omnibus or stage for the carriage of persons for hire, 
from such other towns to the central parts of the city of Boston, 
without a license from the mayor and aldermen of the city of 
Boston, supposing no payment of money had been required. 
How far the general powers conferred by the city charter and 
the statutes of the commonwealth may well authorize the city 
government in requiring licenses previous to the exercise of 
certain trades or occupations, by citizens of Boston, and wholly 
within the limits of the city, we have not particularly considered. 
A long usage of this kind has certainly prevailed to some extent, 
under the authority supposed to be derived from the general 
power of the city government ; but, in these cases, it will be seen, 
that it has usually been vested in the city government by express 
enactment by a statute of the commonwealth. Thus, the prac- 
tice of licensing hackney coaches, so long practised in this city, 
was directly authorized by the statute of 1796, ¢. 52; the 
licensing of dealers in second-hand articles, under a city ordi- 
nance, was authorized by statute of 1839, c. 55 ; the licensing of 
theatrical exhibitions, by statute of 1821, c. 19 ; and the licensing 
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of porters was also under a statute. On the other hand, the 
requiring of licenses of common criers, of those persons who are 
hawkers of goods, and the licenses of chimney-sweepers, were 
solely by ordinances. 

The requiring a license before any person should be employed 
in removing house dirt and offal from the city, is by an ordi- 
nance. ‘This latter ordinance came directly before the court, in 
the case of Vandine, petitioner, 6 Pick. 189, and was held a 
valid by-law. 

In the case of Nightingale, petitioner, 11 Pick. 168, a by- 
law requiring a license before offering for sale certain commodi- 
ties in certain streets was held valid. 

Without calling in question the power of the mayor and alder- 
men to establish by-laws forbidding the exercise of certain em- 
ployments without a license from them, by persons, inhabitants of 
Boston, and whose business is local, and to be carried on in Bos- 
ton, — such by-laws to be always reasonable in their character, 
and such as impose no unreasonable restraints upon business or 
trade, but such as are required for the public health or public 
safety, — we have more particularly considered the question of 
the authority of the mayor and aldermen of the city of Boston to 
enact anordinance forbidding persons, inhabitants of other towns, 
and residing elsewhere, from setting up stage coaches and omni- 
buses for the conveyance of passengers for hire from such other 
towns to Boston, or from Boston to other parts of the common- 
wealth, without a license from the mayor and aldermen of 
Boston. 

‘The power claimed here, if really understood by the city gov- 
ernment to the extent embraced by the terms of the ordinance, 
would be the power to control every stage coach and vehicle 
used for carrying people for hire, though commencing its route 
at the most extreme limits of the commonwealth, and termina- 
ting its route in the city of Boston. Its purpose was probably 
much more limited, and had particular reference to the numerous 
lines of omnibuses running from the adjacent towns into the city 
of Boston. This mode of conveyance is only the conveying by 
stage coaches in au improved and more convenient vehicle. It 
is a system of great public convenience, furnishing facilities for 
passing from the adjacent cities and towns, and ought not to be 
unnecessarily interfered with by the city authorities of Boston. 
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The much greater part of the whole route travelled may, and in 
some cases does, lie without the limits of the city of Boston. 

Considering the case to be that of an inhabitant of Roxbury, 
setting up his carriage in Roxbury, and using it for the purpose 
of conveying persons from Roxbury to the city of Boston, and 
from Boston to Roxbury, we deem the employment one not within 
the authority and control of the mayor and aldermen to any such 
extent as to authorize them to require a license before exercising 
the employment of proprietor of such omnibus for the conveyance 
of passengers to and from the central part of the city of Boston. 

We do not mean to be understood, that no by-law can pro- 
perly be made, extending to inhabitants of other towns, commg 
within the limits, and in reference to acts within the city. 
Corporations, having a territorial jurisdiction, have, to some ex- 
tent, the power to make by-laws affecting all persons, who come 
within their territorial limits. It was so held in the case of 
Vandine, 6 Pick. 189, and in Nightingale’s case, 11 Pick. 168, 
already cited: but the acts there forbidden had exclusive refer- 
ence to acts affecting the city. The city government forbade 
all persons, except such as were duly licensed therefor, from re- 
moving offal and dirt from the city ; and this by-law was held a 
valid by-law, as respects strangers coming into the city, and 
there doing the acts forbidden by the ordinance. So also as to 
sales of certain articles in certain streets near the Faneuil Hall 
Market. 

The case before us is of a different character. The business 
of carrying persons for hire from town to town, in stage coaches 
and omnibuses, is not so far a territorial occupation or employ- 
ment, as will authorize the city government of Boston to require 
a license from the mayor and aldermen of Boston, before exer- 
cising that employment. A by-law, to that effect, is an unneces- 
sary restraint upon the business of those carrying passengers for 
hire, and not binding upon inhabitants of other towns. For this 
reason, the by-law must be held invalid as respects the defendant. 

The exceptions, therefore, to the rulings of the municipal 
court, are sustained, to such an extent, as to require the verdict 


to be set aside, and a new trial to be had. 
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Supreme Judicial Court of Massachusetts. Middlesex Cases. 
Opinions delivered in Boston, January, 1849. 


Bigelow v. Weaver. Suaw, C.J. Mortgage of personal property to 
be recorded in town where mortgagee lives when it is given, and need not 
be recorded again on his removal. 

Commonwealth v. Kirby. Dewey, J. Question, Whether a justice of 
the peace, who is marshal of Cambridge, can issue a warrant which a 
constable, who is one of his assistant marshals, can execute. Held, that he 
ean. 

(1.) It seems that the office of justice of the peace and constable are 
not incompatible, and the acceptance of the latter office would not be a 
resignation of the former, but, 

(2.) If they were incompatible, until the justice is removed by legal 
process, or the office declared vacated by a legal tribunal, the warrant 
would be prima facie good, and a protection to the officer who acted under 
it. 

There was also a motion for arrest of judgment, because it was not 
averred in the indictment, that “ the defendant knew the person whom he 
assaulted to be a constable.” Motion overruled, exceptions overruled, 
and the case to stand for sentence. Train for commonwealth. Jacobs 
for defendant. 

Ashland v. Wolcott et al. Suaw, C.J. Trespass, guare clausum, and 
for carrying away a fire engine. When Hopkinton was divided, a fire 
engine at Unionville, was kept in a building owned by the Boston and 
Worcester Railroad, and furnished by them for that purpose. Hopkinton 
appointed a company of engine men to take charge of it. After the division, 
Ashland appointed a set of engine men, who took possession. The 
defendants carried offthe engine, and justify under a claim that Hopkinton 
owned the engine. If this were not so, there is no justification. ‘The 
Court are of opinion that the engine was purchased by individuals, and that 
Hopkinton merely contributed, and that the property was not in them. 
Judgment for plaintiff. S. Bartlett and Train for plaintiff Choate and 
Nelson for defendants. 

Commonwealth v. Williams. Dewery,J. Exceptions overruled. One 
exception was, that the court allowed a gentlemen of the bar to assist the 
district attorney on the trial. Another, that the commonwealth were 
allowed to show the possession by the defendant of ‘* burglar’s tools,”’ 
though not used in the particular burglary charged in the indictment. 
Train and George Farrar for commonwealth. Abbott and Butler for de- 
fendants. 

Commonwealth v. Wilson. Indictment for robbery of the Charlestown 
City Treasury. Dewey, J. New trial granted. The exception taken 
was, that the government were allowed to show that the defendant had in 
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his possession a key adapted to open the vault of the Lancaster Bank. 
Train and George Farrar for commonwealth. Adbott and Butler for 
defendant. 

Rugg v. Barnes. Fuercner, J. <A second mortgagee is not entitled 
to present possession, and cannot therefore maintain trover. Plaintiff non- 
suited. Rolinson for plaintiff. Butler and Farrar for defendant. 

Mills v. The Middlesex Mutual Fire Insurance Company. Suaw, C. J. 
An action upon an application for a policy — alleged to be equivalent to a 
policy — which was rejected by the directors, under a provision in their 
by-laws, that such an application creates an insurance, *‘ when, in the 
opinion of the directors, it is in conformity with the rules of the company.”’ 
It would be better to have a precise and specific rule, if the defendants 
only mean their agent to receive and transmit proposals, and receive the 
premium note ‘* de bene esse,” subject to be returned if the contract is not 
completed ; but there were elements in this application upon which the 
directors might honestly and fairly, not arbitrarily, exercise the right of 
judgment reserved to them, and without saying that they could have 
rejected the application without reason. We think they might properly 
reject it in this case, and that the contract, therefore, was not complete 
when the loss occurred. Judgment for defendants. 4. Buttrick for 
plaintiff. Hoar for defendant. 


Nuffolk and Nantucket, March T. rm, 1849. 


Henry Bass v. City of Boston. ‘The opinion of the Court was delivered 
by Suaw, C.J. This was an action on the case brought by the plaintiff 
for trespasses alleged to have been committed by the city, in exercising 
acts of ownership and treating as a public way a certain part of Pine street, 
the title to which the plaintiff contended was in himself and not in the city. 
The city claimed, by a dedication on the part of those through whom the 
plaintiff derived title, — as proved by the deseriptions of adjacent property 
contained in certain deeds made nearly two centuries ago, by Gov. Lever- 
ett, the then owner, and the acts of other owners after him. It was also 
contended by the city, that in 1840, the mayor and aldermen had inform- 
ally, but efficiently laid out the land as a public way, which would put the 
plaintiff to his statute remedy for damages — a remedy now barred by the 
statute of limitations. In 1840, the mayor and aldermen, by an ordinance, 
declared their conviction that the title to this land, now occupied as a street, 
was in the city, and therefore declared it to be a public street. This case 
was argued in 1842,and hasslumbered on the docket until this term, when 
it was re-argued. ‘The difficulty in the case was in the doctrine of dedi- 
cation, which is very unsettled. But the court avoided that point; and 
held, that if the title was in the plaintiff, the land had been, by the acts of 
the mayor and aldermen, in effect laid out as a public street, and the plain- 
tiff ought to have sought a remedy in the statute mode, and not in the 
present form of action. And so the city had judgment. S. Bartlett for the 
plaintiff. P. W. Chandler for the city. 
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Notices of New Dooks. 


Tue Western Lecat Osstrver. Edited by CuartesGitman. Vol. I. 
January, 1819. Quiney, Ill.: C. M. Woods; Newton Flagg. Chi- 
eago: A. H. & C. Burley. Galena: T. Brookes. Springfield : 


Johnson & Bradford. 


The above is the title of the first number of anew legal periodical, 
which has recently appeared at the West, under the editorial charge of 
the learned reporter of Illinois. The ** Preface Editorial’’ states that 
the work has been undertaken at the solicitation of the professional gen- 
tlemen of that state. Although, from the necessity of the case, the 
materials for this publication must be gleaned, in a great measure, from the 
editor’s own vicinity, yet he disclaims all intention of giving it an exclu- 
sively local character. The first number gives us reason to hope that this 
new periodical may have a prosperous career. 


A Treatise on THe Law or Executors anp Apministrators. By 
Epwarp VauGuan Wittiams, of Lincoln's Inn, Esq., Barrister at 
Law. (Now one of the Judges of Her Majesty’s Court of Common 
Pleas.) Third American, from the fourth London edition. With netes 
and references to American authorities. 2 vols. Philadelphia: R. H. 
Small, Law Bookseller. 1849. 


It is stated, in the advertisement of the publishers, that * this edition 
has been printed from the fourth and last English edition, received in 
sheets by the American publisher, before it appeared to the English pro- 
fession. By comparing it with the Second American edition, it will be 
found to contain nearly three hundred pages more of original matter, 
together with an extensive reference to, and commentary on, the latest 
English cases that in any way illustrate and settle the law on the subject 
of Executors and Administrators.’’ +++ ‘*In this edition, the former 
notes of Mr. Troubat are preserved unaltered, to which have been added 
all the latest American cases that illustrate the doctrine of the text, pre- 
pared with care by gentlemen of the Philadelphia Bar.’’ 

The appearance of these volumes fully justifies the statement of the 
publishers, and their crowded pages attest the fidelity with which the la- 
bor of the editors has been performed. 

Of the general merit of the original treatise of Mr. Justice Williams, 
it is unnecessary now to speak. ‘The work has passed through too many 
editions, and is too familiar to all lawyers to require any farther notice. It 
only remains to be said that it is now offered to the profession in an im- 
proved form by the Philadelphia publisher. 
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Miscellaucous 


Futelliqence. 


Tue New York Cope or Procepure.— We have already referred to 
an effort to check the progress of legal reform in New York. This effort 
has provoked opposition, and several of the most prominent members of 
the Bar, in the city of New York, have joined in a memorial, in favor of 
the existing code, which we subjoin. 

To the Senate and Assembly of the State of New York :— 

The memorial of the undersigned, members of the Bar of the city of 
New York, respectfully represents : — 

That they have felt a strong interest in the success of the measures 
adopted in this state for a radical reform in the system of legal practice 
and pleading; that they believe that the Code of Procedure is founded 
upon just principles, and that whatever defects time and experience may 
develop in its details can be easily removed by amendment. Your me- 
morialists would therefore view with much regret any movement tending 
to arrest or delay the progress of the Code in its completion ; and they 
are convinced that it would be neither wise nor just to the people or the 
commissioners to prevent its completion by its authors upon the plan 
upon which they have hitherto proceeded. Your memorialists fully ap- 
preciate the propriety of cautious legislation, but in the present instance 
they believe that a postponement of legislative action will secure no ad- 
vantages that can compensate for the evils arising from delay. 

Your petitioners, therefore, pray the early action of your honorable 
body upon the reports lately made by the commissioners on Practice and 
Pleadings, and that the commissioners may be continued in office until 
the work confided to them shall have been accomplished ; so that nothing 
may be wanting to the success of that practical legal reform which the 
necessities of the community and the voice of the people have so distinetly 


demanded. 
Theodore Sedgwick, John Duer, 
F. B. Cutting, B. F. Butler, 
H. Maxwell, Willis Hall, 
Chas. B. Moore, James T. Brady, 
S. Cambreling, R. Emmet, 
Jona. Miller, E. Fitch Smith, 
Henry Nicoll, Era’s C. Benedict, 
J. S. Bosworth, A. C. Bradley, 
Lucius Robinson, Sam’! G. Raymond, 
William W. Campbell, Aug. Schell, 
Theodore E. Tomlinson, Samuel J. Tilden, 
J. L. Riker, James W. White, 
J. H. Riker, William C. Russel, 
A. W. Bradford, John Van Buren. 


New York, March 8, 1849. 
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Since the memorial was drawn up, a report has been made by Mr. Ful- 
ler, in the Senate of New York, to amend, simplify, and abridge the Code 
of Procedure. We are unable to learn the precise extent to which this 
report goes, nor do we yet know what action upon the subject has been 
taken by the legislature. Whatever may be the merits or defects of the 
present code, it seems to be an unwise act, as well as one which is 
grossly unjust to the commissioners, to attempt to destroy it before it has 
been tested by a reasonable experience, or even before it has been entirely 
put in operation. We had intended to have published the second report 
of the commissioners, and the accompanying bill, but the length of the 
latter renders this impracticable, and its contents have been so generally 
discussed that it is unnecessary. Several amendments were suggested 
by the commissioners, which it was thought would remedy some of the 
evils most generally complained of. ‘The amendments relate to : — 


1. Pleadings, amendments, and executions, in justices’ courts. 

2. The verification and service of pleadings, particularly on non-resi- 
dents. 

3. Amending pleadings. 

4. The law of arrest enlarged and defined, and the practice under it 
explained. 

5. The remedies for the recovery of personal property. 

6. The order of injunction extended—to absconding debtors, among 
others. 

7. The prevention of evasive and dilatory pleadings. 

8. Proceedings against judgment creditors. 

9. Appeals. 

10. The attendance of witnesses in certain cases. 





While the progress of legal reform has been thus temporarily checked, 
in the Empire State, it is easy to recognize the evidence of a salutary in- 
fluence which it has exerted in other states. An act was passed in Mis- 
souri, on the 16th of February, to ‘‘ reform the pleadings and practice in 
the courts of justice in Missouri.”” The second part of the New York 
Code has been adopted almost verbally. A correspondent of one of the 
leading newspapers in New York city, in a letter communicating this fact, 
says : —‘* We drew largely on your admirable law. There are, how- 
evér, some changes. We make no distinction between causes of action : 
they can all be joined. We also stop at the answer, except as regards 
offsets to which there must be a reply. Some other changes and some 
additions were made, to conform the new to the existing law. Thus the 
reform, so essential to the speedy, cheap, and certain administration of 
justice, has been effected in this state; not, however, without a severe 
struggle.’’ This reform in Missouri has been attributed to Judge Wells, 
of Jefferson city, by whose energy and ability it has been chiefly accom- 


plished. 
But not only in Missouri has the subject been agitated. In the le- 


gislature of Wisconsin, a committee, appointed to report on the New 
York practice and pleadings, reported upon the subject, some time since, 
at considerable length. In the course of their report they say : — “ Your 
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committee have thus glanced at a few of the leading changes made by 
the ‘Code of Procedure,’ and have no hesitation in saying that these 
changes are believed to be called for by the spirit of the age, the dictates 
of common sense, and an honest desire for the attainment of justice.” 

In another part of the report, the committee, after the organization of 
the courts of Wisconsin with that of the courts of New York, take oe- 
casion to add : — ** These courts, for all the purposes of adapting a practice 
to them, may be considered the same as the courts in New York, and a 
system of practice which would operate well in New York, with slight 
alterations, would be applicable in Wisconsin. In connection with saying 
that, in the opinion of your committee, the ‘ Code of Procedure’ may be 
readily adapted to the courts of our young state, and enable her to com- 
mence with a simple, yet able and rational system of practice in her 
courts, your committee would also say, that, in attempting to improve, 
there is danger of deforming a system devised with great ability and Ja- 
bor, that has strong claims to being perfect, and in attempting to be origi- 
nal we may lose the benefits of a system that has not only its own merits 
to recommend it to favor, but the high approbation of the Empire State.”’ 

It is especially gratifying, in contemplation of these movements in other 
states, to recur to the legislative action of our own commonwealth. 
Doubtless, it is not intended to push matters to the same extent as in New 
York. It is not necessary. We have not been groaning for half a cen- 
tury under the weight of such an accumulated mass of technicalities and 
forms. But, even with the present simplicity of our practice, serious 
evils are acknowledged to exist. These it has been at last determined to 
eradicate, and, under these circumstances, we gladly chronicle the unani- 
mous passage, on motion of a distinguished Jawyer of this city, (Benga 
min R. Curtis, Esq.) in the House of Representatives, of ‘* Resolves 
for the Appointment of Commissioners to report a Refortn in Judicial 


Proceedings.” 


Tue Jupicrary or Encianp. At the suggestion of an esteemed 
friend, we have taken pains to prepare the following statement of the 
present organization of the English Judiciary. It has been corrected to 
the latest date. 

Hien Court or CHancery. 


SALARY 
Lord High Chancellor, Lord Cottenham, £14,000 
Master of the Rolls, Lord Langdale, 7,000 
Vice Chancellor of England, Sir Launcelot Shadwell, 6.000 
, Sir J. L. Knight Bruce 6,000 

Assist Vice Chancellors, ? > . , 
Assistant Vice Chancello Sir James Wigram, 6,000 

Court or QueeEn’s Bencu. 

Thomas, Lord Denman, Lord Chief Justice, 10,000 
Sir T. Patteson, Justice, 5,500 
Sir J. T. Coleridge, do. 5,500 
Sir Wm. Wightman, do. 5,500 


Sir Wm. Erle, do. 5,500 
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Court or Common Pueas. 


Sir Thomas Wilde, 
Sir Thomas Cottman, 


Sir W. H. Maule, 
Sir C. Creswell, 


Sir Ed. Vaughan Williams, 


Sir Frederick Pollock, 


Sir James Parke, 


Sir E. H. Alderson, 


Sir R. M. Rolfe, 


Sir Thomas J. Platt, 


Sir John Jervis, 
Sir John Romilly, 


Insolvents 


Name of Insolvent. 


Allen, John B. 

tacon, James, 

Iarber, Smith A. 
Barker, Benj. W. 
Bell, William, 

Breed, Nehemiah, et al. 
Brown, Moses R. 
trown, Sumner P. 
tutier, Horace M 
‘ampbell, Leonard, 
‘arter, Moses, 
*hapin, Veranus, 
‘lark, Francis, 
jolomy, William, et al. 
Sulvin, Caleb, 
‘ummings, Charles D, 
Duell, George 5. 
Elmer, Zenas, 

Farrell, Charles, 
Forbes, James D. 
French, Lafayette, 
Gibbs, Mixter, 
Harding, John, Jr. 
Harrington, Stephen, 
Heath, Dana, 

Hill, John, 

Hooker, Leavins, 
Ingraham, Lemuel, Jr. 
Jackson, Jacob, G. 
Johnson, Harrison, G. 
Kendall, James, 
Lamb, Thomas, 
Mason, William, 
McCrillis, Lewis, 
Newton, William D. 
Paine, Warden, 
Paine, William, 

Perry, John, 

Pickett, William, et al. 
Plummer, George, W. 
Richardson, » etal, 
Sheridan, Bernard, 
Southard, Thomas W. 
Stuart, Arthur, 
Thayer, Silas H. 
Willis, Charles. 


Rem ee i 


— 


Justice, 
do. 
do. 


do. 


Covert or Excnequer. 


Lord Chief Baron, 
Baron, 


do. 
do. 
do. 


Attorney General. 
Solicitor General. 


Resi‘ence. 


Andover, 
Ashland, 
Boston, 
Charlestown, 
Kecket, 
Lynn, 

Fall River, 
Fall River, 
Springfield, 
Plainfield, 
Georgetown, 
Chicopee, 
Auburn, 
Worcester, 
Franklin, 
Boston, 

West Brookfield, 
Ashfield, 
Weymouth, 
New Redlord, 
Easton, 
Orange, 
Charlestown, 
Millbury, 
Roston, 
Poston, 
Sturbridge, 
Pawtucket, 
Salem, 
Newburyport, 
Boston, 
Oxford, 
Roxbury, 
Palmer, 
Fitchburg, 
New Bedford, 
Bellingham, 
Boston, 
Newburyport, 
Taunton, 
Roxbury, 
Boston, 
Salem, 
Boston, 
Hadley, 

' Boston 


in ftlassachusetts. 


| Commencement of 
Proceedings. 


Feb. 15, 
es 10, 
Mar. 13, 
“e 
“ee 


Insolvents in Massachusetts. 


Lord Chief Justice, 


Name of Commissioner 


John G. King. 
|Asa F. Lawrence. 
J. M. Williams. 
\sa F. Lawrence 
|Thomas Robinson. 
John G, King. 
David Perkins. 
avid Perkins. 
|George B. Morris. 
|Myron Lawrence. 
John G. King. 
\George B. Morris. 
|Henry Chapin. 
|Henry Chapin. 
Francis Hilliard. 
|J. M. Williams. 
jHenry Chapin. 
iD. W. Alvord. 
| Francis Hilliard. 
|David Perkins. 
|David Perkins. 
D. W. Alvord. 
| Asa F. Lawrence. 
jHlenry Chapin 
|J. M. Williams. 
J. M. Williams. 
Henry Chapin. 
John G. King 
John G. King. 
John G. King. 
\J. M. Williams. 
Henry Chapin. 
|Francis Hilliard. 
\George B. Morris. 
Henry Chapin. 
David Perkins. 
|Francis Hilliard. 
J. M. Williams. 
John G. King. 
|Uavid Perkins. 
|Francis Hilliard. 
\J. M. Williams. 
John G. King. 
J. M. Williams. 
|Myron Lawrence 
\J. M. Williams. 








